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R v Felixstowe Justices, ex parte Leigh and
another

QUEEN’S BENCH DIVISION
WATKINS L], RUSSELL AND MANN JJ
1, 8, MAY, 7 OCTOBER 1986

Magistrates — Anonymity — Policy of withholding names of justices — Bench adopting policy of
withholding names of justices sitting on cases — Justices withholding names from newspaper

reporter — Whether policy contrary to principle of open justice — Whether reporter entitled to
declaration that policy contrary to law.

A bench of magistrates adopted a policy of withholding the names of justices during the
hearing of cases and from the public and press after cases were heard. In accordance with
that policy the clerk to the justices refused to disclose to the applicant, a journalist who
was writing an article on a case decided by the bench, the names of the chairman and
other justices who had heard that case. The applicant applied for an order of mandamus
directing the clerk to disclose the identities of the justices and a declaration that the
bench’s policy of non-disclosure of justices’ names was contrary to law.

Held - (1) The principle of open justice required that those who did justice should be
known to the public and, accordingly, the power of magistrates to control their own
proceedings did not entitle them to sit anonymously or to withhold their identity from
the public and press (see p 559 c to ej to p 560 band p 561 b to e, post).

(2) The question whether a person had sufficient interest to bring an application for
judicial review had to be decided by the court in its discretion on the facts of the particular
application. In the circumstances the applicant had failed 1o show that he had a sufficient
interest in the disclosure of the justices’ names for the purpose of his article. It followed
that he was not entitled on that ground to an order for mandamus. However, he had
sufficient interest because of the public interest in the maintenance and preservation of
open justice in magistrates’ courts, which was a matter of vital concern in the
administration of justice, to seek a declaration. The declaration would accordingly be
granted (see p 562 g jand p 563 e-to g, post).

Notes

For the reporting of criminal proceedings and the right of the public to attend, see
9 Halsbury’s Laws (4th edn) para 13, and for cases on the subject, see 16 Digest (Reissue)
168-173, 1673—1724.

For locus standi necessary for persons seeking declarations, see 1 Halsbury’s Laws (4th
edn) 185-186.
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Application for judicial review

By a notice of motion pursuant to RSC Ord 53 dated 17 July 1985 the applicants, David
Leigh and The Observer Ltd applied, with leave of Forbes ] given on 19 July 198s, for
judicial review of a decision of the deputy clerk to the Felixstowe justices, made on
30 April 1985, to refuse to disclose to the applicants the identities of the justices who
heard the case of R v Sangster and others and the policy of the Felixstowe justices and their
clerk to withhold the names of justices during the hearing of cases from the public and
the press. The applicants sought (1) an order of mandamus directing the clerk to the
Felixstowe justices to disclose to the applicants the names of the chairman and of his or
her colleagues who tried the case of R v Sangster which concluded on 11 April 1985, (2)a
declaration that the policy of the Felixstowe justices and/or the clerk of the justices of
withholding as a matter of discretion or otherwise or exercising a discretion to withhold
from the press and the public the identity of justices hearing particular cases, was contrary
to law and (3) a declaration that the applicants were entitled to publish the identities of
the Felixstowe justices who heard the case of R v Sangster. The facts are set out in the
judgment of Watkins LJ. S

Geoffrey Robertson for the applicants.
Andrew Marsden for the justices and their clerk.

Cur adv vult

7 October. The following judgments were delivered.

WATKINS LJ. The respondents to the application for judicial review which, with
leave, is before us, are the clerk and the deputy clerk respectively to the Felixstowe,
Ipswich and Woodbridge justices. It is made by the proprietors of one of the best-known
Sunday newspapers and the chief reporter on that newspaper, Mr David Leigh, who is a
very experienced and successful journalist, especially in the sphere of the criminal law,
about which he has written in books and reported on in countless cases heard in
magistrates’ and higher courts in this country. The application is, he says, supported by
the National Union of Journalists which represents most court reporters in Great Britain,
and by the Guild of British Newspaper Editors which represents all editors of provincial
newspapers, and by the Society of British Editors which represents about 250 editors of
national newspapers and journals and editors working in television. For ease of reference
I shall refer to him hereafter as the applicant, on the understanding that he has his
employers with him in every sense in pursuit of the relief sought.

That relief arises from a decision of the deputy clerk, on 30 April 1985, to refuse to
disclose to the applicant the identities of the justices who heard R v Sangster and the
policy of the justices who sit at Felixstowe, Ipswich and Woodbridge and their clerk to
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withhold the names of justices during the hearing of cases, and afterwards, from the
public and the press. . ‘ .

The applicant seeks an order of mandamus directing the clerk to disclose to him the
names of the chairman and the other justices who tried Sangster over two days ending
on 11 April 1985, and a declaration that the policy of the justices and the clerk as a matter
of discretion or otherwise to withhold from the public and the press the identity of
justices either hearing or who have heard cases is contrary to law.

The grounds relied on are (1) that the clerk was wrong in law in refusing to disclose to
the applicant in response to his bona fide inquiry the names of the justices who tried
Sangster so as to enable the applicant to exercise his right fully to report the case, (2) that
the policy of refusing to disclose the identities of justices is wrong in law and contrary to
the principle of open justice which, in the absence of statutory provision to the contrary,
requires the identity of justices as well as the proceedings over which they preside to be
freely reportable, and (3) that the clerk’s grounds set out in his letter to the applicant, of
3 May 1985, were unreasonable and not a justifiable departure from the ‘open justice’
principle.

It is, I think, convenient to recite the contents of that letter now. It reads:

‘Dear Mr. Leigh,

Thank you for your letter of 1st May. Mrs. Thew was perfectly correct in the
information that she gave you on the telephone recently.

It is, and has long been, the practice of each of the three Benches in this Clerkship
not to disclose the names of individual Magistrates who have adjudicated in a
particular case. I think perhaps you may have misunderstood Mrs. Thew when you
write that the decision was that of Captain Breene. It is not. It is merely an
established practice of the Bench. I think also there is no law involved in the
decision. As far as I am aware there is no statute that says that names must be given
or that names may be withheld. It is a matter of practice.

The reason for the practice is twofold. Firstly, it protects the Magistrates from
unwanted approaches by members of the public. Magistrates as members of the
local community are particularly vulnerable. We have had cases locally where,
following a decision where the Chairman’s name has been reported, the Magistrate
concerned has been the subject of abusive telephone calls and letters.

It also protects Magistrates from approaches by the media. Magistrates take their
work seriously and are sensitive to attempts, often made, to turn their work into a
vehicle for media attention, trivialisation, sensationalism and the requirement of
instant wisdom. Magistrates would never comment on their decisions, their
sentences or the reasons for them.

If, as in your newspaper’s case, you are writing a serious article about some aspect
of the law, then the proper approach should be through the Clerk who is the
professional lawyer, and not through the lay Magistrate.

The second reason for the local practice of non disclosure is that a decision of a
Court is the collective decision of the Magistrates sitting. That being the case it is
unnecessary to single out a particular Magistrate for attention. Each Bench of
Magistrates has its elected Chairman. He or she is the proper spokesperson for the
Magistrates and, certainly in the first instance, enquiries should be directed through
him or her if not the Clerk.

So far as the case to which you refer is concerned, I was approached by a reporter
from the Daily Telegraph who requested the name of the Chairman sitting in Court.
I declined to give that information saying that it was a policy of the Felixstowe
Bench. I certainly did not say it was for security reasons, although that is how it was
reported. 1 am not aware, of course, what discussion he may have had with the
Court usher. :

I hope this information is of assistance to you. If you think that I can be of further
help, please let me know.’
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In his affidavit, the clerk contends that the applicant has no interest in the decision to
withhold the names of justices in R v Sangster which entitles him to the relief sought and
that this court is being asked to pronounce unlawful a matter on which the law is silent.
The policy of the justicesallows them a lawful discretion, taking account of circumstances,
either to disclose or to withhold their names. Furthermare, it is not shownthat anyone
has been prejudiced by the decision not to reveal in R v Sangster.

The Sangster case was widely reported at the time it was heard, but not by the applicant.
The facts were unusual. Six adults were accused of gross indecency with a 12-month-old
child in a bath. Four of them were convicted and fined. During the hearing, when the
justices were presumably advised by their clerk, an order was made under s 39 of the
Children and Young Persons Act 1933 restricting publication of particulars calculated to
lead to identification of the child. No one challenged the order during the proceedings.
But a breach of it by two newspapers was suggested, if not alleged, by counsel appearing
for the defendants at the beginning of the second day. He asked the press to exercise
restraint in future reporting and for some sort of investigation by the police into
newspaper reports already made. Whereupon the chairman of the bench, according to
the clerk’s affidavit, said:

‘We take note of your remarks. We are concerned with the reporting. The Bench
would expect a full investigation to take place.’

No one, says the clerk, asked for the names of the justices save one member of the
press, a Daily Telegraph reporter we were told, who, when the justices were in their
retiring room during the second day, asked the clerk for the name of the chairman. The
clerk refused to give it, saying it was not the practice of the bench to disclose names. No
more was heard of that. Reports in newspapers to the effect that it was for security
reasons that the chairman declined to be named were, his clerk asserts, erroneous.

The applicant in his affidavit informs us that on reading reports of this extraordinary
case he was struck by the wide variation in the interpretation of the effect of the order
made under s 39. Obviously, newspapers had received contrasting legal advice on it from
lawyers. So he decided to write an article about the case ‘and the legal confusion
surrounding the reporting of it’. He goes on in his affidavit to say:

‘I wished to examine, inter alia, the appropriateness of the Magistrate’s remarks
on sentencing, the propriety of imposing a Section 39 Order in the first place, the
differences of legal opinion as to its effect, the Chairman’s decision to demand a
police enquiry into the conduct of certain national newspapers, and the Chairman’s
reported decision to withhold his or her name “for security reasons” which plainly
did not exist.’

On 1 May 1985 the applicant wrote to the clerk stating that the Observer proposed to
publish an article in which reference would be made to the disputes over interpretation
of the order made forbidding identification of the baby in the recent ‘baby in the bath
case’. He referred to what Mrs Thew, the deputy clerk, had told him over the telephone
on 30 April about the policy of the bench not to disclose their own names. The reply was
the letter of 3 May, the contents of which I have already read.

On 22 May the applicant wrote to the clerk stating that consideration was being given
to testing the lawfulness of the practice of non-disclosure. He queried, inter alia, the
origins of the policy. The respondents’ solicitors replied to that in a later letter on 7 June,
stating:

‘Dear Mr. Leigh,
RE:—FELIXSTOWE MAGISTRATES
Thank you for your letter of 25th May. 1 have perused the correspondence and
discussed the matter with the Clerk to the Felixstowe Bench. I hope that the
following information answers the queries which you raise. (1) Mr. Wain has
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adopted a practice for himself and his staff that Magistrates” names, addresses and
a telephone numbers are not released to members of the public who.n}ake such
requests to his office and staff. The reason for this is set out in Mr. Wain’s letter of
ard May. It is a practice which pre-dates Mr. Wain’s clerkship. (2) It is an extension
of the above practice that Magistrates’ names are not exhibited outside the Court
Rooms in which the Magistrates are sitting and are not endorsed upon Court lists.
(3) If a party to any proceedings before the Court makes a request for release of the
b names of the individual Magistrates who are dealing with the case in which he or
she is involved, the request is placed before the individual Magistrates concerned
who decide whether to disclose their individual names to the party requesting it.
Each request is dealt with on its own merits and frequently the names are disclosed.
The most usual reason for a request in these circumstances is so that the person
requesting the information can be satisfied that he does not know the individual
c Magistrates who are adjudicating. (4) Although individual Magistrates are aware of
the practice of their Clerk’s office, no policy decision has been made or recorded by
the Bench. As the practice of the Court Clerks relating to the Felixstowe, Ipswich
and Woodbridge Benches is being brought into question by your newspaper, the
Clerk will suggest to each Bench thart at their next meeting they consider whether
the Clerk’s present practice should continue or be changed. (5) It is fair to say that
d local reporters recognise individual Magistrates and on occasions in the local
newspapers report the name of the Chairman sitting in Court. It is as a result of
such a report that the example given in the third paragraph of Mr. Wain’s letter of
3rd May arose. We trust that the above information answers the queries raised in
your letter of 22nd May.’

e Anextraordinary meeting of the Felixstowe bench took place on 5 August 1985. The
clerk explained that the practice of non-disclosure was not absolute. The names of the
adjudicating justices would frequently be given to defending advocates, and from time
to time prosecuting solicitors and there were cases where they would be given to the
press. It was a matter of discretion in every case.

It was there and then resolved:

(@) tosupport the refusal to give the identities of the Justices adjudicating in the
indecency case i) at the time of the hearing by Mr. Wain, ii) on the 30th April by
Mrs. Thew. (b) to ratify the past practice that had been applied to the Felixstowe
Bench for the last eight or nine years in exercising discretion in the disclosure of
Justices’ names. (c) The Justices further decided that if a request was made for the
g identity of the Justices during the court hearing the request should be conveyed to the

Justices who would communicate or answer either directly or through the clerk of
the court. (d) If the request was made before or after the court hearing the decision
would be within the discretion of the Clerk to the Justices, or in his or her absence,
tl}e Deputy Clerk to the Justices, or the Principal Assistant. In exercising that
discretion the Clerk, or his Deputy, or Principal Assistant, would take into account
h all the surrounding circumstances, including the nature of the case, the length of
time that had elapsed since the hearing, who made the request and the purpose to
which the information was to be put. In exercising the discretion, the Clerk may
refer the matter to the Justices concerned. () That the name of only the Chairman
of the Court would not be disclosed. If disclosure was agreed, the names of all the

just.ices would be given. (f) The name of the Chairman of the Bench would be
J available to enquirers.’

The policy ro withhold the names of justices originated in 1976 in circumstances
explained in his affidavit by Mr Sharpe, the then clerk to the Ipswich justices. He became
clerk in 1953. In 1978 he became clerk to the amalgamated benches of Ipswich,
Felixstowe, Orwell and Woodbridge. He says that in 1976 one of the Ipswich justices was
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involved in an incident when sentencing a man. Afterwards the justice, whose affidavit
fully explains the circumstances which appear not to merit any kind of criticism of him,
received abusive telephone calls which upset him very much. He discussed the matter
with his fellow justices who agreed on a pplicy of their names not being disclosed. This
policy was continued on the amalgamation of the benches.

This policy has been adopted in ten other magistrates’ courts in various parts of the
country and partially adopted in a few others. Adoption of it is said to be on the increase.
The Law Society has expressed its apprehension about it.

In July 1985 the Council of the Magistrates’ Association passed the following resolution:

‘It does not appear necessary, and will frequently be impracticable, for the names
of adjudicating magistrates to be publicly listed before courts sit. The names of
adjudicating magistrates should normally be available on request by persons having
a bona fide interest (e.g. prosecutor or defendant or their legal representatives or
press representatives) during or after proceedings in court but there will be a small
number of occasions when it will be in the interests of justice for the names to be
withheld. Names should be withheld where there are substantial grounds for belief
that the magistrates concerned, or members of their families, or other associates
might in consequence of the proceedings be subject to violence or harassment.
Examples are where defendants are believed to be members of terrorist groups, or
of other organisations habitually using violence or harassment to achieve or publicise
their objectives.’

The Council of the Justices’ Clerks’ Society agrees broadly speaking with that. The
Press Council has expressed the view that, except where there are substantial fears of
harassment, the names of justices should be publicly known.

A large majority of clerks to justices say that it is the practice in their courts to follow
the guidance in the resolution of July 1985.

On 24 February 1981 the Secretary of Commissions, Lord Chancellor’s Department,
wrote to the National Council of Civil Liberties as follows:

‘[ am replying on behalf of the Lord Chancellor to your letter to him of
16 February, regarding a list of magistrates who serve on the County of Kent
Commission of the Peace. There is no statutory provision either prohibiting or
requiring the publication of the names of Justices of the Peace. A general list of local
justices is normally available at any courthouse, and the only reason why the identity
of justices in a particular area might not be revealed to a person or organisation
would normally be a risk that the information was required in order to facilitate
harassment, intimidation or other threats or dangers to the magistrates concerned.
Such a problem sometimes arises in a particular case, where a dissatisfied litigant
seeks personal retribution against the Bench concerned. In short, therefore, any
person or body should be entitled to know the identity of the members of the local
magistracy, unless there is some manifest reason in the public interest to refuse it in
the particular case.’

On 9 April 1986 the applicant’s solicitors wrote to the respondents’ solicitors, stating:

‘Our clients take the view that the resolution of the Magistrates’ Association
expresses a perfectly satisfactory principle which is consistent with the law and
which, they feel, all magistrates should accept. If your clients were able to adopt the
Magistrates’ Association resolution it would seem that these proceedings would no
longer serve any useful purpose. We are therefore instructed to write to ask you
whether you are able to confirm on behalf of your clients that they accept the policy
contained in the Magistrates’ Association resolution and are prepared to give an
undertaking that they will continue to abide by it. On this basis we believe that the
present proceedings could be terminated.’
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In reply the respondents’ solicitors took issue with the interpretation of the resolution
and went on to state:

‘It was quite clear that the Felixstowe Justices were unanimous in supporting the
refusal to give the Justices’ names in the Sangster case and that forms the substance
of these proceedings. It is also fair to say that the Respondents to these proceedings
are the Clerk and Deputy Clerk and they are not in a position themselves either to
adopt the Magistrates’ Association Resolution or reject it.’

So it is clear that the Felixstowe justices and their clerk are not going to be guided by
the resolution of the Magistrates’ Association.

Before turning to deal with the issues and the submissions of counsel on them, it is of
interest to record what has been said by the Home Office Working Party on Magistrates’
Courts on the subject of publication of justices’ names. In their fifteenth report in
September 1984, it is stated:

“The Working Party has been made aware of increasing pressures upon courts to
publish the names of Justices who have adjudicated in particular cases. Although
this may not present problems in certain rural areas where local justices are normally
well known, it can lead to threats being made against justices in other areas. It is
understood that the Lord Chancellor’s policy is that if a bona fide press reporter
requires a justice’s name there is not normally any objection to it being given, but it -
should not be given to a defendant. It is felt by the Working Party that there is no
general right to know the names and addresses of justices; if a person requires a
justice, for instance to witness a signature, he should be advised to attend at the
office of the justices’ clerk.’

And in their sixteenth report in August 1985:

‘In response to a question from a clerk as to whether the names and addresses of
justices should be given to a solicitor with no particular legal reason for the
information, the Working Party agreed the information should not be given. In
discussion of this question attention was drawn to recent correspondence from the
Law Society in which, whilst the justices’ desire in view of recent events to remain
anonymous was understood, it was maintained that there were cases where the
names of the justices concerned should be known to solicitors for a number of
reasons. In view of the conflicting opinions expressed both in the Working Party
and elsewhere it is hoped that guidance will be given by the Home Office and/or
Lord Chancellor’s Department.’

No guidance on the subject has been given by the Home Office or the Lord Chancellor’s
Department.

There is no doubt in my mind that the policy of the Felixstowe justices as originally
and most recently stated is highly controversial. It is of acute concern to the press, the
more so because it is being adopted in an increasing number of other magistrates’ courts
and it introduces into the realm of public justice a previously unheard of anonymity of a
number of those who have taken an oath to discharge it. It is a unique anonymity in
discharge of the judicial function, in my experience.

The applicant contends that (1) the general rule that justice must be administered in
public in order to allow of scrutiny of the behaviour of those who sit in judgment
demands that their identity be known by notice outside the court room or made available
on proper inquiry, (2) the right of the press to publish fair and accurate reports of
proceedings cannot properly be exercised unless it includes a right to know the justices’
names and their clerk has a duty to supply that information to bona fide members of the
press, (3) justices have a statutory duty to sit in public at a known time and place, (4) the
subordinate policy of the clerks to the Felixstowe justices to refuse to disclose the identity
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of justices was in this case unlawful, in that no reasonable clerk to justices could have
made it and on the occasion in question there were no exceptional circumstances which
could be said to justify refusal, (5) the refusal to disclose and the general policy it arose
from failed to take account of the open justice principle and public interest in court
proceedings, and took account of such irrelevant matters as the possibility of personal
embarrassment to the chairman, the standards of court reporting, the possibility of
unwelcome approaches to justices and the desire to emphasise that decision-making is
collective, (6) it cannot be a matter for the discretion of justices to decide whether or not
to disclose their identities. In so far as their clerk may have a discretion to decide on the
bona fides of an inquirer that decision is reviewable on general principles by this court.

The basic proposition argued for by counsel for the respondents is that under the
common Jaw justices have power to control proceedings in their own courts: see A-G v
Leveller Magagine Ltd [1979] 1 All ER 745, [1979] AC 440 and R v Denbigh Justices, ex p
Williams [1974) 2 All ER 1052, [1974] QB 759. In controlling their own proceedings
justices may, for good reasons, choose to remain anonymous. No statute, rule or
convention demands that they may not refuse to disclose identity. It would, he said, be
irresponsible to deny this discretion to justices, seeing that some are exposed to improper
behaviour by or on behalf of those they have adjudicated on and others, at times, wrongly
approached by the press.

It is not, he maintains, the respondents’ policy generally to refuse bona fide requests
for disclosure of the names of justices, If there is no discretion, how, he asks, is the request
from the malicious or the malevolent inquirer to be dealt with? How can the fears of
justices of wrongful approaches being made to them be allayed? The applicant has lost
nothing by being denied the name of the chairman and has not, he submits, said what
benefit to him or to anyone would arise from knowing it. Counsel also submitted,
surprisingly 1 thought, that there was something to be said for withholding the names of
justices prior to a hearing so that the prosecution be denied the opportunity of choosing
which court they would like to hear a particular case. '

The role of the journalist and his importance for the public interest in the
administration of justice has been commented on on many occasions. No one nowadays
surely can doubt that his presence in court for the purpose of reporting proceedings
conducted therein is indispensable. Without him, how is the public to be informed of
how justice is being administered in our courts? The journalist has been engaged on this
task in much the same way as he performs it today for well over 150 years. I‘n her work,
Justice and Journalism (1971) p 24, Marjorie Jones, m'aking a stu'dy of the mﬂuencg of
newspaper reporting on the administration of justice by magistrates, stated, having
referred to a case decided in 1831:

‘The same ruling that excluded the attorney admitted the newspaper reporter.
The journalist entered, and has remained, in magistrates’ courts as a member of the
public making notes. The constant presence of newspaper men in magistrates’
courts provided not only a record of the proceedings but also a means of
communication with the public. Through newspaper reports magistrates had access
toa wider audience beyond the justice room or the police office. Communication is
particularly important for deterrent sentencing, which requires that potential
offenders shall be aware of the punishment they are likely to incur.’

Later in her study, she recorded that in Dickens’s time journalists were the only
impartial observers who sat regularly in magistrates’ courts, day after day, week after
week, month after month. In the provinces, particularly, the same reporter might often
cover the local courts for year after year. These men regarded themselves as representing
the absent public. And they were the first to concern themselves with the defence of the
defenceless in the summary courts.

Lord Denning in The Road to Justice (1955) p 64 stated with regard to the free press:
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‘... anewspaper reporter is in every court. He sits through the dullest cases in the
Court of Appeal and the most trivial cases before the magistrates. He says nothing
but writes a lot. He notes all that goes on and makes a fair and accurate report of it.
He supplies it for use either in the national press or in the local press according to
the public interest it commands. He is, I verily believe, the watchdog of justice. If
he is to do his work properly and effectively we must hold fast to the principle that
every case must be heard and determined in open court. It must not take place
behind locked doors. Every member of the public must be entitled to report in the
public press all that he has seen and heard. The reason for this rule is the very
salutary influence which publicity has for those who work in the light of it. The
judge will be careful to see that the trial is fairly and properly conducted if he realises
that any unfairness or impropriety on his part will be noted by those in court and
may be reported in the press. He will be more anxious to give a correct decision if
he knows that his reasons must justify themselves at the bar of public opinion.’

Those observations suffice to emphasise to the mind of anyone the vital significance of
the work of the journalist.in reporting court proceedings and, within the bounds of
impartiality and fairness, commenting on the decision of judges and justices and their
behaviour in and conduct of the proceedings. If someone in the seat of justice misconducts

¢ himself or is worthy of praise, is the public disentitled at the whim of that person to
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know his identity?

It must ever be borne in mind that save on rare occasions when a court is entitled to sit
in camera, it must sit in public. The principle of open justice has been well established
for a very long time. This principle was commenced on by Lord Diplock in A-G v Leveller
Magagine Ltd [1979] 1 Al ER 745 at 749-750, [1979] AC 440 at 449-450 as follows:

. .. prima facie the interests of justice are served by its being administered in the
full light of publicity. As a general rule the English system of administering justice
does require that it be done in public: Scott v Scott {1913] AC 417, [1911~13] All ER
Rep 1. If the way that courts behave cannot be hidden from the public ear and eye
this provides a safeguard against judicial arbitrariness or idiosyncrasy and maintains
the public confidence in the administration of justice. The application of this
principle of open justice has two aspects: as respects proceedings in the court itself it
requires that they should be held in open court to which the Press and public are
admitted and that, in criminal cases at any rate, all evidence communicated ro the
court is communicated publicly. As respects the publication to a wider public of fair
and accurate reports of proceedings that have taken place in court the principle
requires that nothing should be done to discourage this. However, since the purpose
of the general rule is to serve the ends of justice it may be necessary to depart from
it where the nature or. circumstances of the particular proceeding are such that the
application of the general rule in its entirety would frustrate or render impracticable
the administration of justice or would damage some other public interest for whose
protection Parliament has made some statutory derogation from the rule. Apart .
from statutory exceptions, however, where a court in the exercise of its inherent
power te control the conduct of proceedings before it departs in any way from the
general rule, the departure is justified to the extent and to no more than the extent

Fhat‘ [h(’? court reasonably believes it to be necessary in order to serve the ends of
justice.

It is particularly to be noted from those observations that not only must nothing be
done to discourage the fair and accurate reporting of proceedings in court, but that no
exercise of the inherent power of the court to control the conduct of proceedings must
depart from the general rule of open justice to any greater extent than the court
reasonably believes it necessary in order to serve the ends of justice. I do not myself see
how it can properly be said that the ends of justice could in any respect be served by
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justices withholding their names from the general public or at the very least from those
who essentially are concerned with the proceedings, namely the parties to them, their
legal representatives and the press present in court to report those proceedings.

Whilst it is rightly said, as in this court one often hears it said, that justices have the
power to control the conduct of their own proceedings and to adopt policies with regard
to them, never before now, so far as I know, has it been suggested that such a power
includes so fundamental a matter as rendering anonymous the members of a magistrates’
court.

The function of justices and the importance they assume in the administration of
justice and our national life generally are too well recognised to require explanation in
this judgment. Suffice it to say that the office of justice of the peace is ancient and
honourable and indispensable to the needs of maintaining law and order and the doing
of justice generally. A justice of the peace is a known person. The Justices of the Peace
Act 1968, s 1(1) provided that with certain exceptions no one might become a justice
unless appointed to the commission by name. Every justice using his or her name swears
on appointment an oath of allegiance and judicial oath. Section 121 of the Magistrates’
Courts Act 1980 makes provision for the constitution and place of sitting of magistrates’
courts. Justices must, it is provided, when conducting their business in a petty sessional
courthouse or on notice in an occasional courthouse, sit in open court subject to the
provisions of any enactment to the contrary.

It is well settled that a justice ought not to sit and adjudicate if some statutory
disqualification applies to him or he has some direct pecuniary interest in a case or is in
some way associated with a party to the proceedings or where he doubts his ability to be
impartial in the case to be heard or it be thought that a reasonable and a fair-minded
person knowing of the circumstances of the case might have a reasonable suspicion that
the justice was incapable of being impartial and of acting with appropriate detachment.
Justices when they commence their duties are made aware of the likely situations in
which they should regard themselves as disqualified from sitting. But they cannot be
regarded as the only persons entitled to be judges of that. Others, including defendants
and their representatives, are entitled to object if it be felt that a justice who sits ought
not to because some element of disqualification exists. How can this right of objection
be fully and properly exercised in all cases unless the identity of the justices is known at
least to all those taking part in the proceedings?

There is nowhere to be found any statutory provision or rule which entitles a justice
to anonymity in any circumstance. The naming of a justice is scarcely referred to in
legislation. I have found two instances of it. By s 8(4) of the Magistrates’ Courts Act 1980
a report of committal proceedings may be published which contains the identity of the
court and the names of the examining justices. Rule 36 of the Magistrates’ Courts Rules
1981, SI 1981/552, provides that any record kept in pursuance of the rule in domestic
proceedings should indicate the names of the justices constituting the court by which a
decision was made.

So far as I have been able to ascertain, anonymity has never been claimed other than
by the number of justices I have mentioned by anyone who can be said to be a judicial or
quasi-judicial person. This applies as much to High Court judges and circuit judges as to,
for example, members of tribunals. An inspector at a planning inquiry is by statutory
instrument disentitled from being anonymous. It would, I think, be thought outrageous
by trade unions and employers associations if they were not entitled to know the identity
of members of employment tribunals. Many of the persons I have mentioned are
subjected to criticism, vilification even at times, and suffer from being pestered by
telephone and otherwise by persons who bear some grievance, and, moreover, occasionally
by being wrongly approached by the press. But such intrusions into their private lives

* judges and others have inevitably to put up with as a tiresome if not worse incidence qf
holding a judicial office. Consider too the position of jurors, interference with whom is

b
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unhappily not unknown, especially these days. They are known persons. Their names
are announced in open court before they take the oath.

I can easily understand that from time to time those justices who are subjected to
intolerable invasions of their privacy think that they ought to have some protection
against this form of unjustifiable behaviour.

However, whilst some forms of protection against intrusion into privacy are available
and often used where necessary, I do not see how in principle there can be any justification
for a policy, the purpose of which is to keep secret the names of justices both when they
are sitting and afterwards. Collective responsibility is not, in my judgment, a good and
sufficient reason to defeat the principle which I believe to be that where open justice
prevails so shall those who do justice be known.

I would regard and I believe the general public likewise would regard a policy such as
that maintained by the Felixstowe justices and their clerk to be inimical to the proper
administration of justice and an unwarranted and an unlawful obstruction to the right
to know who sits in judgment. There is, in my view, no such person known to the law
as the anonymous JP.

I do not for one moment suggest that the right to know involves the disclosure of any
more than the name of a justice. No one can demand the address and still less the
telephone number of a justice of the peace. Moreover, a clerk to justices would, it seems
to me, act with justification in refusing during and after a hearing to give the name of
one of the justices to a person who the clerk reasonably believes requires that information
solely for a mischievous purpose. Save for such considerations as that, I would hold that
the bona fide inquirer is entitled to know the name of a justice who is sitting or who has
sat on a case recently heard.

I turn finally to the question of the applicant’s locus standi. Leave to apply for judicial
review was granted to the applicant by Forbes ] at an ex parte hearing. His prima facie
view of standing is subject to a re-examination here of this question, in the light of the
fuller evidence and argument presented to us.

I take as my starting point the words of Lord Wilberforce in IRC v National Federation
of Self-Employed and Small Businesses Ltd (the Fleet Street Casuals case) [1981] 2 All ER 93 at
06,[1982) AC 617 at 630:

‘There may be simple cases in which it can be seen at the earliest stage that the
person applying for judicial review has no interest at all, or no sufficient interest to
support the application; then it would be quite correct at the threshold to refuse
him leave to apply. The right to do so is an important safeguard against the courts
being flooded and public bodies harassed by irresponsible applications. But in other
cases this will not be so. In these it will be necessary to consider the powers or the
duties in law of those against whom the relief is asked, the position of the applicant
in relation to those powers or duties, and the breach of those said to have been
committed. In other words, the question of sufficient interest cannot, in such cases,
be considered in the abstract, or as an isolated point: it must be taken together with
the legal and factual context. The rule requires sufficient interest in the matter to
which the application relates.’ (Lord Wilberforce’s emphasis.)

Lord Scarman takes up the theme when he says ([1981]2 AIlER 03 at 113, [1982] AC
617at653):

‘The sufficiency of the interest is, as I understand all your Lordships agree, a
mixed question of law and fact. The legal element in the mixture is less than the
matters of fact and degree, but it is important, as setting the limits within which,
and the principles by which, the discretion is to be exercised.’

Later, Lord Scarman refers to the words of Lord.Wilberforce in Gouriet v Union of Post
Office Workers[1977] 3 AILER 70 at 84, [19781AC 435 at 482:



562 All England Law Reports [1987] 1 AER

‘... where he stated the modern position in relation to prerogative orders: “These
are often applied for by individuals and the courts have allowed them liberal access
under a generous conception of locus standi.””

Lord Scarman goes on ([1982] 2 All ER 93 at 1 13,[1982] AC 617 at 653):

_ "The one legal principle, which is implicit in the case law and accurately reflected
}n.the rules of court, is that in determining the sufficiency of an applicant’s interest
It is necessary to consider the matter to which the application relates. It is wrong in
law, as I understand the cases, for the court to attempt an assessment of the
sufficiency of an applicant’s interest without regard to the matter of his complaint.’

This applicant: I repeat, seeks from this court twofold relief, in the form of (1)an order
for mandamus directing the clerk to reveal to the applicant the names of the justices who
tried Sangster and (2) a declaration that the policy of the Felixstowe justices andfor of the
Flerk ‘(whether'by discretion or otherwise) of withholding from the press and public the
identity of the justices who hear particular cases is contrary to law. I should add here that
at the hearing before us the applicant did not pursue, because of the staleness of the
matter, a further declaration, originally sought, that he was entitled to publish the
identities of the justices who tried Sangster.

The respondents’ counsel did not dispute that in both the extant applications the
defendants, their legal representatives and press reporters in court at the time of the trial
would have had locus standi. Indeed, we were referred by him, inter alia, to a number of
recent applications for judicial review in which the press (under different guises) present
in court were either held or assumed to have had sufficient interest in the challenge made
by them to decisions of or rulings by justices in court (see R v Horsham Justices, ex p
Farquharson [1982] 2 All ER 269, [1982] QB 762 (local newspaper proprietor and
journalist inter alios), R v Reigate Justices, ex p Argus Newspapers and Larcombe (1983) 5 Cr
App R (S) 181 (newspaper publisher and editor) and R v Arundel Justices, ex p Westminster
PressLtd[1985]2 Al ER 390,[1985] 1 WLR 708 (newspaper proprietor whose deponents
were a crime reporter and a news editor)). Also worthy of mention in this connection is
the part played by a journalist in R v Central Criminal Court, ex p Crook (1984) Times, 8
November.

How then is the sufficiency of the applicant’s interest in the matter of each of the
applications to be judged? I do not find it necessary for the purposes of this judgment to
decide, as was urged on us by counsel for the respondents, whether or not a stricter test
of sufficient interest still applies for the issue of mandamus, beyond saying that I am
inclined to think it does not. The appropriate approach in this case, it seems to me, is for
the court, in using what I regard as its undoubted discretion, to decide the question of
sufficient interest on each application primarily within its factual context.

It will be recalled that the applicant had not been present in court during the Sangster
trial. His initial inquiry about the case to the clerk to the justices was made by telephone
to his deputy on 30 April, some three weeks after the end of the trial. As 1 have already
said, it was the applicant’s intention to write an article for his newspaper commenting on
certain aspects of the case, including the already reported decision by or on behalf of the
chairman of the Bench trying the case to refuse to divulge his name to a Daily Telegraph
reporter at the court. The applicant’s aim, it is clear, was not to report the case; it was to
comment on various issues arising out of reports by others of the case. In particular, he
wished to expose the apparent confusion amongst some newspapers over the effect of the
court’s order made under s 39 of the Children and Young Persons Act 1933 on the
reporting of the case itself.

It does not seem to me that within the ambit of that endeavour the identity of the
justices themselves was essential, or even material. For these reasons the applicant, in my
judgment, has failed to show that he has a sufficient interest in the disclosure of the
justices’ names for this purpose. It therefore follows that he is not entitled on that ground
to the order for mandamus.
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Do different considerations apply to the application for the declaration in which it is
sought to challenge the lawfulness of the policy of the justices and their clerk? I think
they do. I have already emphasised the importance to the community at large of open
justice and the role of the press as guardian and watchdog of the public interest in this
matter, especially in magistrates’ courts. Within the context of the administration of
justice as a whole, the policy of routine non-disclosure adopted by the Felixstowe Bench
and their clerk, shared in one form or another by a growing number of justices elsewhere,
raises a matter of national importance.

Counsel for the respondents has argued vigorously that the class of interested persons
in both these applications should be restricted at most to those persons present in court
and that, since the applicant was not so present, he lacks the necessary standing before us.
His position, it is argued, is comparable to that of a ‘pressure group’, a phrase employed
in this context by Lord Diplock in the Fleet Street Casuals case [1981] 2 All ER 93 at 107,
[1982] AC 617 at 644 in a much-quoted passage:

It would, in my view, be a grave lacuna in our system of public law if a pressure
group, like the federation, or even a single public spirited taxpayer, were prevented
by outdated technical rules of locus standi from bringing the matter to the attention
of the court to vindicate the rule of law and get the unlawful conduct stopped.”

Counsel for the respondents, however, urges us not to be influenced by that view which,
he says, is not characteristic of the more conservative stance of the majority of their
Lordships’ speeches in that case. 1 am conscious of that but nothing in those speeches,
accepting all the cautionary words contained in them, opposes, I think, the view that the
court has a large measure of discretion in determining whether sufficient interest has
been established.

The application before this court seems to me to be brought either by the applicant
himself, or possibly by the press through him, as guardian of the public interest in the
maintenance and preservation of open justice in magistrates’ courts, a matter of vital
concern in the administration of justice.

In the context of the unlawful use of power without jurisdiction, which I take the
policy of the Felixstowe justices and their clerk to be, I feel that a ‘public spirited citizen’
(see Lord Denning MR in the Fleet Street Casuals case [1980] 2 AILER 378 at 390, [1980]
QB 407 at 422, echoed by Lord Diplock in the passage quoted above), would have a
sufficient interest in the matter of the declaration sought by this applicant. I would so
regard him at the very least as such a person.

No one has contended that he has acted as a mere busybody in coming to this court to
ask for the relief he seeks. The seriousness of his purpose is apparent. I think he has a

sufficient interest in the matter of the application. Accordingly, I would grant him the
declaration sought.

RUSSELL J. lagree.
MANNJ. Lagree.
Declaration granted ; order of mandamus refused.
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